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Life Expectancy and
The Birth-Injured Plaintiff

By Linda Fermoyle Rice, J.D., David Strauss, Ph.D., FASA, and Robert Shavelle, Ph.D.

owhere is the effect of the MICRA'

limitation on damages more harshly
felt than in cases involving those birth
injuries which cause profound brain dam-
age, usually from insufficient oxygen
reaching the brain of the fetus during
iabor and/or delivery. Many of these chil-
dren develop cerebral palsy with spastic
quadriplegia, rendering them largely un-
able to function. These children, there-
fore, need lifetime care, the cost of which
can run into tens of millions of dollars.
MICRA limifs general or non-cconomic
damages to $250,000.00%, a figure that in
maost cases will not even cover aftorneys’
fees and costs. Therefore, it is imperative
that the lawyer handling such a case maxi-
mize the special or economic damages
recovered in order to insure that sufficient
funds exist to care for the child during his
or herlifetime. Too often, lawyers neglect
to hire appropriate experts to address the
issue of damages in sach cases.

In a birth injury case, the plaintiffs’
lawyer typically hires an expert to de-
velop a life care plan, identifying the ser-
vices that the child will need and estimat-
ing their annual cost. To establish life
expectancy, these lawyers usually rely on
the testimony of a physician, often the
treating pediatrician or pediatric neurolo-
gist, However, many of these medical ex-
perts grossly underestimate how long a
severely disabled child is likely tosurvive.
This could result in an inadequate verdict.
While infantile cerebral palsy resulting
from birth trauma does impact life expect-
ancy, most physicians are ill-equipped to
address these issues authoritatively. In
order to accurately predict life expectancy,
and thereby maximize the likelihood that
appropriate economic damages will bere-
covered, the plaintiffs’ lawyer mustrely on
the expertise of both a medical expert and
a statistician. This is ihe focus of this
article.

WHAT IS LIFE EXPECTANCY?

Life expectancy represents the mean or
“expected” number of years remaining for
a typical member of the population being
studied. As a simple example, if a third of
the population lives one more year, a third
live two more years. and a third live nine
more years, then the life expectancy is
simply (1+2+9)/3 = 4, Statisticians and
actuaries use life tables and other estab-
lished methods to compute life expectan-
cies. One of the difficulties attorneys face
when relying on a medical expert to pre-
dict life expectancy isunderstanding what,
if any, methodology the physician is em-
ploying to make the prediction. Gener-
ally, because doctors are not experts in
actuarial issues, they rely on medical Lit-
erature or their own experience. Either
approach poses serious problems and is
unlikely to resultin a statistically accurate
figure.

Two articles published by Eyman and
Grossman in 1990 and 1993 are often
cited on the issue of life expectancy of the
profoundly handicapped.’ Based largely
on these articles, defense medical experts
routinely predictthat children with severe
disabilities arising frombirth injuries gen-
erally do not survive more than five or six
years, The methodology employed by
Eyman and Grossman inreaching the con-
clusions set forth in the 1993 article has
been demonstrated to be incorrect.* How-
ever, the error in the 1990 article is even
more glaring and has not been widely
appreciated or previously noted in the
literature. In that article, the authors mis-
takenly utilized mortality rates that are
too high by a factor of about three, which
resulted in grossly underestimating life
expectancies. Defensc lawyers, however,
continue to rely on and cite these articles
in an effort to minimize damages. Be-
cause of its technical nature, the error is
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unlikely to be detected by physicians or
plaintiffs’ lawyers casually perusing the
literature for informaticon about life expect-
ancy in cases involving birth injuries.
Testimony that a severely handicapped
five-year-cld child likely will not survive
beyond his tenth birthday, if unchallenged,
can have disastrous consequences be-
cause, in fact, children with cerebral palsy
and quadriplegiaactually have a statistical
life expectancy of about 40 years. A jury
verdict adequate to provide optimal care
for a child to age ten will be woefully
inadequate to provide the lifetime care
which probably will be necessary.
Physicians who rely on their own per-
sonal experience in treating handicapped
patients are likely to offer opinions which
are equally suspect. A neonatologist who
routinely sees babies with severe brain
injuries may tend to overstate the death
rate based on her experience that many of



these babics do not survive. While itis true
that mortality rates are significantly higher
for infants under one year of age, the
neonatologist’s experience will not corre-
late with the statistical data available, es-
pecially for older children. The experience
of a pediatric neurologist may also be
skewed: once adiagnosis of cerebral palsy
is made, a therapy regimen is established,
and the child’s medical condition is stabi-
lized, the neurclogist may not see the child
again except in cases of medical emer-
gency. Their perception of the mortality
rates for such children may reflect the fact
that they rarely see the substantial per-
centage of those patients who either do
not require or will not benefit from contin-
ted treatment.

On the other hand, a physical therapist
who specializes in treating children with
cerebral palsy may have treated hundreds
of children over an extended period of
time. Statistically, most of those patients
will survive to adulthood. Therefore, the
physical therapist’s opinion regarding life
expectancy is likely to be both more accu-
rate and optimistic.

Such anecdotal “evidence” should be
viewed with suspicion both by the lawyer
and by the trial court judge. A motion in
limine may be appropriate in an effort to
limit such testimony if it does not meet a
minimal level of reliability.

WHAT FACTORS INFLUENCE
LIFE EXPECTANCY IN THE BIRTH
INJURY CASE?

The most significant determinant of life
expectancy is age. However, there is also
substantial medical literature regarding
other factors which influence life expect-
ancy for children with cerebral palsy, as
well as persons with traumatic brain in-
jury and spinal cord injury. The main
factors seem to be the presence or absence
of basic functional skills such as mobility
and feeding. Other factors, such as cogni-
tive ability (e.g. verbal and non-verbal
communication), tend to play alesserrole.
{See Table 1.) It is sometimes possible to
use the medical literature for a rough pre-
diction of a child’s chances for survival
based only on a few of the factors which
correlate to survival. For purposes of liti-
gation, however, an accurate and person-
alized estimate of life expectancy should
be obtained. This requires an actuarial

Table 1

Additional
Group' ___ Years®
Quadriplegic, unabile to lift head, fed by gastrostomy tube 13
Not quadriplegic, unable to lift head, fed by gastrostomy tube 20
Quadriplegic, able to roll over 47
Not quadriplegic, able to sit 60
U.S. general population 71
' Al figures refer to a 2-year old male.
2 These figures are average for the group.
Life Expectancy Project, University of California, Riverside

analysis of the child’s full profile of mobit-
ity and other skills, and reference to a data
base with the combined experiences of
many thousands of persons with disabili-
ties. From this information, alife table can
be devised specifically for persons having
conditions comparable to the plaintiff from
which a relizble projection of life expect-
ancy can be made.

While medical professionals play arole
in calculating life expectancy, that role
should be limited to providing an accuratc
and complete picture of the child’s medical
condition and functional abilities and limi-
tations. That information must then be
analyzed by an actuary or statistician with
access to an appropriate datz base for
preparation of a life table which will yield
the most accurate information about the
statistical life expectancy for the indi-
vidual child’?’

The Life Expectancy Project at UC Riv-
erside has a database of nearly 200,000
Californians with developmental disabili-
ties, including some 47,000 persons of all
ages with cerebral palsy. This data base
makes it possible to determine the life
expectancy of a person with a very spe-
cific profile of skills and medical condi-
tions. Table 1 demonstrates the wide varia-
tion which may occur in evaluating life
expectancy based on functional ability in
infants with cerebral palsy.

CROSS-EXAMINATION OF THE
DEFENSE EXPERT ON LIFE
EXPECTANCY

Being able to effectively cross-examine
the defense expert on the issue of life
expectancy is as important as retaining the
appropriate expert witness on behalfof the
plaintiff. From a tactical point of view,
it is advisable to take the defense expert’s

deposition first, whenever possible. If, as
is often the case, the “expert” is relying on
faulty orincomplete data, itis preferable to
establish that before defense counsel can
be educated in that regard by plaintiff’s
expert. Many lawyers do not criticalty
evaluate the basis for the expert’s testi-
mony on technical issues such as life ex-
pectancy and on statistical issues are of-
ten content to rely on what they have been
told by their experts.

At the time the deposition of the expert
is noticed, counsel should do a request to
produce all documents (1) on which the
estimate of life expectancy has been made,
(2) which reflect how the life expectancy
calculation was made, (3) any literature
relied upon by the expert in making the
calculation, and (4) copies of any reports
which reflect the expert’s opinions. A re-
quest for prior depositions in which the
expert has given testimony about life ex-
pectancy would also be advisable, al-
though in practice this information is rarely
provided. If the expert is known to have
testified about this issue on other occa-
stons, a jury verdict search in advance of
the deposition might be worthwhile as it
may be possible to obtain transcripts from
plaintiffs’ lawyers who previously have
deposed the expert.

At the deposition, establish the expert’s
credentials. What, if any, training has the
cxpeit had in statistical analysis? Can the
experteven define “life expectancy™? Can
the expert compute it in a simple case such
as the example used above using one, two
and nine years to obtain the correct an-
swer, which is four years? What literature
or database i1s the expert relying on in
providing the opinion? To what extent, if
any, is the expert relying on the Eyman
articles? If so, is the expert familiar with
any literature which is critical of the
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conclusions expressed by Eyman, et al.?

If the expert is relying on personal ex-
perience, how many patients has the ex-
pert seen with precisely the same condi-
tions as the plaintiff and for how long did
the expert generally follow those patients?
What statistical method was used to de-
rive a life expectancy from the expert’s
data? Would the expert defer to a statisti-
cian on the issue of life expectancy?

If the expert is not relying on a person-
alized life table as the basis for the opin-
ion, it is important to determine whether
the opinion reflects “mean survival time”
or “median survival time.” Life expect-
ancy, as noted above, is the mean or aver-
age. By contrast, median survival time is
defined as that time at which half of the
population will still be alive, In the popu-
lation described in the example, the me-
dian survival time for those living one,
two and nine years, the median survival
time is two years rather than four. This
example illustrates an important point: the
median survival time for high risk children
may be substantially less than their life
expectancy. Attorneys representing birth
injured plaintiffs must understand this.

Once the deposition is completed. con-
sider whether it may be possible to ex-
clude the testimony of the witness on the
ground the expert is not qualified to testify
as an expert in statistical analysis and/or
that the opinion itself is purely specula-
tive. While trial judges are generally in-
clined to admit expert testimony® and have
broad discretion to do so, that discretion is
not absolute,” Therefore, although it may
be difficult to persuade the trial judge that
a physician who has experience treating
patients such as the plaintiff and/or has
reviewed the literature does not have the
requisite expertise to voice an opinion on
the issue of life expectancy, it is an issue
which should be preserved in the event of
an appeal. It is not necessary to raise an
objection to the expert’s qualifications to
testify based on Evidence Code § 720 at
the time of deposition.? Such an objection
should, however, be asserted in anin limine
motion before trial or during voir dire
examination of the expert at trial.

Whether the issue should be raised in
limine is a strategic decision for you to
make. To the extent that your expert can
frame the issue on direct examination as
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one involving expertise in statistics and
not medicine (except to the limited extent
discussed above}, you may be better able
to persuade the trial judge that the medical
expert’s testimony should be limited to
identifying those medical issues which
may impact survival. [n that case, it may
be wiser to wait and raise the issue when
the expert is ready to take the stand.

Although a trial judge may be reluctant
to preclude the expert’s testimony on the
ground that the expert is not *qualified” to
render the opinion, it may stiil be possible
to exclude or limit the defense expert’s
testimony on the ground that basts for the
opinion is not “reliable” as required by
Evidence Code § 801 subdivision (b). Sec-
tion 803 directs the trial court to exclude
opinions based in whole or significant
part on material that is not a proper basis
for the opinion. If the expert’s deposition
testimony raises questions about the reli-
ability of the information on which the
opinion about life expectancy is based
(e.g., the expert relied on the Eyman ar-
ticles or only on his experience with a
small number of patients over a limited
period of time}, it would be wise to raise
the issue in an in limine motion. Even if
the motion is denied, it will begin the
process of educating the trial judge about
the suspect nature of the testimony and
may make the judge more receplive to a
subsequent objection based on the qualifi-
cations of the defense expert.

If the judge does permit the defense
expert to testify on the ground that lack of
expertise goes to the weight to be afforded
the testimony by the jury, it should be
relatively easy to impeach the expert’s
credibility based on the deposition testi-
mony. Sufficient time should be spent
consulting with your expert statistician or
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actuary in advance of trial so that you have
a working knowledge of these technical
issues.

In order to reinforce the concept that a
medical doctor is not the appropriate ex-
pert to address life expectancy issues, in
closing argument you may want to analo-
gize to life insurance, a subject about
which the jury is likely to be more famil-
iar. When an application for life insurance
is made, the company does not ask a
doctor how long they think the applicant
will live or at what age they think the
applicant wili die. The company requires
a medical examination to assess various
risk factors which are known to be predic-
tive of life expectancy. The resulis are
examined by actuaries or statisticians who
use the risk profile to assess the prospects
for survival and it is on that basis that a
premium is calcutated. If the defense re-
ally wanted to provide the jury with an
accurate picture of the potential life ex-
pectancy of this severely injured plaintiff,
it can be argued, it would have produced
an expert qualified to address the issue. It
failed to do so. The defendant, having
caused the injury, the argument would
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continue, now hopes to deny the family
adequate funds to insure that they can
provide optimal care for the lifetime of the
child. Defense counsel will be hard-
pressed to respond to such a charge.

nomic damages for plaintiffs injured as a
result of medical negligence regardless of
the nature or extent of the injury.

Civil Code § 3333.2(h).
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While reference is made to children who
have suffered birth injuries resulting in
brain damage, the same anaiysis can and
should be made for individuals with dis-
abilities at any age, although the data bases
for certain populations may not be as ex-
tensive and, therefore, predictions may be
less accurate.

Miller v. Los Angeles County Flood Con-
trol District (1973) 8 Cal.3d 70%, 106
Cal.Rptr. 1

- Buckwalier v. Airline Training Center
!' Medical Injury Compensation Reform Act, (1982)134 Cal. App.3d 547, 184 Cal Rptr.
passed in 1975 which, among other provi- 659

sions, placed a cap on general, non-eco- ¥ See Code of Civil Procedure §2021(c)(1).
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CONCLUSION

The life insurance analogy is an apt one.
The same approach used by insurance
companies to assess life expectancy in
applicants should be adopted in evaluat-
ing damages in birth injury cases, in which
the substantial cost of future care for se-
verely handicapped children is at stake. It
is foolish for the plaintiff®s lawyer to rely
exclusively on the testimony of a physi-
cian on such a critical issue. Working
clesely with a statistician with access to a
credible database and who understands
the litigation process can be an invaluable
asset for lawyers hoping to maximize re-
covery for these most vulnerable young
clients and their families. |
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